IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALVI N FORD,
Plaintiff,
V.
EXEL, |INC., E CIVIL ACTI ON
Def endant , ; 08-cv-1735
V. :

RANSTAD NORTH AMERI CA,
Third Party Defendant.

MEMORANDUM and ORDER

Joyner, J. June 11, 2009

Before this Court is Third Party Defendant Randstad North
Anerica’ s Mdtion for Summary Judgnent (Doc. No. 27) and Defendant
Exel’s Response in Opposition (Doc. No. 28). For the reasons set
forth, we will grant Third Party Defendant’s Mdtion for Summary
Judgnent and dism ss the remai ning claimagainst Third Party

Def endant Randst ad.

Backgr ound

Third Party Defendant Randstad (" Randstad”) and Def endant
Exel (“Exel”) entered into a U S. Standard Tenporary Services
Agreenent (“Agreenent”) on Septenmber 3, 2004. |In accordance with

the conditions and terns in the Agreenent, Exel retained Randstad



to provide tenporary |abor services. Plaintiff Calvin Ford
(“Ford”) was enployed by Randstad and was assigned to work at an
Exel warehouse where he was injured in the course of his work.
Follow ng this injury, Ford made a Wrkers’ Conpensation claim
and Randstad’s Insurer, in line with the Agreenent, provided
Wor kers’ Conpensation coverage. Currently, there is a Wrkers’
Conpensation lien against Plaintiff Ford totaling $169, 858. 29.
See Third Party Def. Meno., Exh. C

Ford filed a Conplaint on March 4, 2008, in the Court of
Common Pl eas of Phil adel phi a agai nst Defendant Exel Inc. (“Exel”)
only, claimng that an enpl oyee of Exel had caused hi m personal
injury by negligently operating a forklift. Defendant Exel then
removed the action to this Court on April 11, 2008, on the basis
of diversity — this Court having jurisdiction over the action
pursuant to 28 U . S.C. § 1332(a). After renoving the case, Exel
filed an answer with affirmative defenses, including that
Plaintiff Ford was contributorily and/or conparatively negligent.
On September 15, 2008, Exel filed a Third Party Conpl ai nt agai nst
Randstad, joining themin the action based upon the Agreenent.
Based on two separate contract provisions contained therein,
Def endant Exel’s Third Party Conpl ai nt agai nst Randstad asked
this Court to (I) direct that any and all clainms by way of
subrogation for paynent made by or on behal f of Randstad North

Amrerica with respect to Calvin Ford s claimfor workers



conpensati on benefits be wai ved and order Randstad to defend and,
if necessary, indemify Exel from any subrogation claimnmade by
or on behalf of any insurance carrier for Randstad; and (I1)
require Randstad to defend and, if necessary indemify, Exel from
any and all clains and/or damages arising out of the incident.
Randstad filed a Motion to Dism ss the Third Party Conpl ai nt
pursuant to Fed. R Civ. P. 12(b)(6) and this Court granted Third
Party Defendant’s Mdtion as to Count Il of the Third Party
Conpl ai nt. Randstad now brings a Motion for Summary Judgnent as

to the remaining Count of the Third Party Conpl aint.

St andard
Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.
56(c). WMaterial facts are those that may affect the outcone of

the suit. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). An issue of material fact is genuine “if the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party.” Anderson, 477 U S. at 248.

| f the noving party establishes the absence of a genuine
i ssue of material fact, the burden shifts to the non-noving party

to “do nore than sinply show there is sone netaphysical doubt as

to the material facts.” Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586 (1986). |If the non-noving party
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bears the burden of persuasion at trial, “the noving party may
meet its burden on summary judgnent by showi ng that the nonnoving
party's evidence is insufficient to carry that burden.” Kaucher

v. County of Bucks, 456 F.3d 418, 423 (3d Cr. 2006) (quoting

Wetzel v. Tucker, 139 F.3d 380, 383 n. 2 (3d Gr. 1998)).

I n conducting our review, we view the record in the |ight
nmost favorable to the non-noving party and draw all reasonabl e

inferences in that party's favor. See N cini v. Mrra, 212 F. 3d

798, 806 (3d Cir. 2000). However, there nust be nore than a
“mere scintilla” of evidence in support of the non-noving party's
position to survive the summary judgnent stage. Anderson, 477
US at 252. “‘[Aln inference based on specul ation or conjecture
does not create a material factual dispute sufficient to defeat

entry of summary judgnent.’” Koltonuk v. Borough of Laureldale,

443 F. Supp. 2d 685, 691 (E.D. Pa. 2006) (quoting Robertson v.

Allied Signal, Inc., 914 F.2d 360, 382 n.12 (3d GCr. 1990)).

Di scussi on

Randst ad and Exel’s di sagreenent centers on a provision in
t heir Agreenent which provides:

Wth respect to the insurance set forth in this
par agraph 4.8, Supplier, for itself and its
insurers, waives all right to clains (whether
asserted by way of subrogation or otherw se)
agai nst Exel Inc. for any |oss or danage
covered thereby and shall defend and i ndemify
Exel Inc. from and agai nst any such actions by
its insurers with respect thereto.



Third Party Def. Meno., Exh. A at Y 4.8. 1In noving for summary
j udgnent, Randstad argues that this provision of the Agreenent
specifically requires that Randstad waive all right to clains and
defend and indemi fy Exel only when clains are asserted agai nst
Exel by Randstad or its insurers. Thus, Randstad argues, as no
claimby Randstad or its insurers has been nade agai nst Exel, no
duty exists. However, Exel argues that the phrase “and
ot herw se” woul d include Randstad’ s Insurer’s Wrkers’
Conpensation lien against Plaintiff Ford s profits, in that such
a lien should be considered an indirect action against Exel and
woul d trigger the provision.

As parties have argued two interpretations of the provision,
the Court must first turn to the provision itself to determine if
it is ambiguous. “Ambiguity is a pure question of law for the

court.” American Flint Glass Workers Union v. Beaumont Glass

Co., 62 F.3d 574, 581 (3d Cir. 1995) (citing World-Wide Rights

Ltd. Partnership v. Combe Inc., 955 F.2d 242, 245 (4th Cir.

1992); International Brotherhood of Boilermakers v. Local Lodge

D504, 866 F.2d 641 (3d Cir.), cert. denied, 493 U.S. 812 (1989);

Tigg Corp. v. Dow Corning Corp., 822 F.2d 358, 361 (3d Cir.

1987)). To be ambiguous, the contract must be

capable of being understood in more senses than one;
an agreement obscure in meaning through
indefiniteness of expression, or having a double
meaning. . . . Before it can be said that no
ambiguity exists, it must be concluded that the
questioned words or language are capable of (only)
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one interpretation.

Landtect Corp. v. State Mut. Life Assurance Co., 605 F.2d 75, 80

(3d Cir. 1979) (quoting Gerhart v. Henry Disston & Sons, 290 F.2d

778, 784 (3d Cir. 1961)). When agreements involve “clear and
unanbi guous terns, [the court] need only exam ne the witing
itself to give effect to the parties' understanding. The court
must construe the contract only as witten and may not nodify the
pl ai n meani ng of the words under the guise of interpretation.”

Chanpl ost Fanmily Med. Practice, P.C. v. State Farmlns., No. 02-

3607, 2002 U.S. Dist. LEXIS 20722, 2002 W. 31424398, at *4 (E. D

Pa. Cct. 29, 2002) (quoting Vaccarello v. Vaccarello, 757 A 2d

909, 914, 563 Pa. 93 (Pa. 2000) and Carosone v. Carosone, 688

A.2d 733, 734-35, 455 Pa. Super. 450 (Pa. Super. 1997)).

We find that the plain | anguage of the provision at hand is
cl ear and unanbi guous and that no material fact as to its neaning
exists. Randstad s obligation to waive clains, indemify, and/or
defend is only inrelation to “clainms . . . against Exel.” A
cl ai mfor subrogation against the profits that M. Ford could be
awarded in his claimagainst Exel, i.e. the Wrkers’ Conpensation
lien, is not a claimagainst Exel. Exel has attenpted to stretch
the neaning of the term“otherwise” within the provision to
include the lien against M. Ford; however, this termis clearly
contained within the parenthetical that describes a clai magainst

Exel. No matter how the “claini is described, it must, by its



plain meaning, still be a claimagainst Exel and this Court hol ds
that a Workers’ Conpensation |ien against the potential proceeds
of Plaintiff Ford who has a claimagainst Exel is, by definition,
not a claimby Randstad or Randstad’s insurers against Exel.

Exel has not supported its assertion that a claim against
plaintiff, Calvin Ford’s, potential proceeds IS an indirect claim
agai nst Exel itself wth any case | aw and we can find no support
for this assertion in Pennsylvania statutes or common law. Wile
Ranstad’ s insurers do have a statutory right to subrogate against
a third-party tortfeasor pursuant to 77 Pa. Const. Stat. Ann. §
671 (2008), the fact that Randstad or its insurers may have a
statutory right to make a clai mcannot be construed as a claim
itself when no such claimagainst Exel has actually been nade.
Finally, as to Randstad’s insurer’s |ien against Ford s potenti al
proceeds, “ . . . the statute granting subrogation ‘clearly and
unanbi guously’ provides that the enployer ‘shall be subrogated’

to the employee’s right of recovery.” Brubacher Excavating, Inc.

v. Workers’ Compensation Bd., 835 A.2d 1273, 1275, 575 Pa. 168,

171 (2003). This is a firmy established rule involving enpl oyer
and enpl oyee and we decline to allow Exel to force Randstad s
insurer to waive its lien against Calvin Ford s proceeds, or

i ndemmi fy and/ or defend Exel, when no clai magainst Exel has been
made by Randstad or its insurers.

The contract | anguage at issue is unanbi guous and it foll ows



that as a matter of | aw Randstad would owe a present duty to
defend or indemify Exel only if there were an action agai nst
Exel by Randstad or its insurers. Simlarly, Randstad and its
i nsurers cannot waive any cl ains agai nst Exel because none
currently exists. As there is no action by Randstad or its

i nsurers against Exel, there is no present duty under the
provision in the Agreenment. Thus, Count | of the Third Party

Complaint is dismssed. An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALVI N FORD,
Plaintiff,
V.
EXEL, | NG E CIVIL ACTI ON
Def endant , ; 08-cv-1735
V. '

RANSTAD NORTH AMERI CA,
Third Party Defendant.
ORDER

AND NOW this 11th day of June, 2009, upon consideration
of Third Party Defendant, Randstad North America s, Mtion for
Summary Judgnent (Doc. No. 27) and Defendant, Exel Inc.’s,
Response in Qpposition (Doc. No. 28), it is ORDERED that the
Motion for Summary Judgnent is GRANTED. It if further ORDERED
that the remaining claimagainst Third Party Defendant Randstad

is DI SM SSED.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTIS JOYNER, J.




